Vermont State Athletic Directors’ Association

Notice of Meeting

                                               Date: Monday, November 7th, 2011
Time: 9:00am- 11:30am
Where: Vermont Technical College
Randolph, VT
AGENDA:

9:00am







· Social Networking
9:30am

· Call to Order



Kevin Riell
· Announcements

· Attendance, AD Introduction

· Secretary’s Report


Joe James



· Treasurer’s Report


Bob Hingston

· Executive Director’s Report

Merlyn Courser

· NIAAA




Mike O’Day/Frank Pecora
· LTC Report



Tim Brown

· NFHS/ASEP Coaching ED Report
Amy Molina

· Activities Standard Report

Amy Molina/Dan Marlow

10:30am
· Student Leadership Conf

Dan Marlow/Melba Masse
· AD Scholarship – Nat’l Conv

· Articles in “High School Today”
a) Legal Brief (attached )

b) Booster clubs and Title IX: tough times and tough decisions (attached)
c) Athletics is a privilege, not a right
d) All of these articles can be viewed on-line at www.nfhs.org
· Old Business


*State AD conference info   
Mike O’Day
· Other Business
11:30am
· Adjourn
Next Meeting:

Tuesday, January 17
Vermont Technical College

Randolph Center, VT

9:00am - Noon

2011-12 Meeting Dates:

November 7
VTC

January 17
VTC

March 27
Sheraton – South Burlington
May 14

CC of Vermont 
High School Today | September 11

QUICK HITS

Legal Brief

Editor’s Note: This column features an analysis of a landmark court case highlighting a key standard of practice for

scholastic sports programs. This material is provided by Lee Green, an attorney and member of the High School Today

Publications Committee.

Cunningham v. Lenape Regional H.S. District

U.S. District Court New Jersey 2007

Facts: The father of a wrestler filed suit claiming a violation of

the father’s free speech rights when he was banned from school

property for openly criticizing the coach at matches, circulating a

petition to have the coach fired, and behaving in an abusive manner

to the coach and other school employees.

Issue: Are the free speech rights of sports fans violated by limitations

imposed by public schools on the expression of opinions

about athletics personnel at athletics events?

Ruling: The school’s ban did not violate the father’s free speech

rights because his actions had become so aggressive that he was

creating a material disruption and posing a safety threat to the

coach and other school employees.

Standard of Practice: The court’s ruling is parallel to prior

cases dealing with the free speech rights of students that conclude

schools may limit speech where it creates a material disruption of

the educational environment or poses a safety threat. To ban a

spectator from sports venues, school administrators should carefully

document that the behavior has become so extreme or aggressive

that a material disruption or safety threat has clearly been

created. 
High School Today | September 11

Title IX - The Complaints

Since the late fall of 2010, 210 school districts encompassing

more than 525 high schools have been named in Title IX complaints

filed with the U.S. Department of Education’s Office for Civil Rights

(OCR) claiming that the targeted districts and schools are failing to

provide girls with sports participation opportunities equivalent to

those provided to boys.

In November of 2010, the National Women’s Law Center

(NWLC) filed Title IX complaints with the OCR against 12 school districts

across the country composed of more than 200 high schools.

During the first three months of 2011, complaints were filed against

60 districts in Washington state consisting of more than 125 high

schools, filings for which the OCR declined to identify the complainants.

In April of 2011, complaints were filed against 60 districts

in Oregon composed of more than 100 high schools, also by

unidentified complainants. And in June of 2011, complaints were

filed against 78 districts in Idaho encompassing more than 100 high

schools, likewise through filings by unidentified complainants.

The NWLC Complaints

Based on data collected by the Department of Education in

2006, the National Women’s Law Center chose one school district

against which to file a Title IX complaint in each of the OCR’s 12

enforcement regions across the country. The NWLC’s targeted districts

are: Chicago Public Schools (IL), Clark County School District

(NV), Columbus City Schools (OH), Deer Valley Unified School District

(AZ), Henry County Schools (GA), Houston Independent School

District (TX), Irvine Unified School District (CA), New York City Dept.

of Education (NY), Oldham County Schools (KY), Sioux Falls School

District (SD), Wake County Public School System (NC) and Worcester

Public Schools (MA).

According to the complaints, the full-text of which may be found

at www.nwlc.org/rallybriefing, the schools in the named districts fail

to comply with Title IX’s three-prong test which provides three alternative

methods by which an institution may demonstrate that it

provides sports participation opportunities for girls equivalent to

those provided to boys.

The first prong, substantial proportionality, requires that the ratio

of female athletic participation be close (generally within five percent)

to the ratio of female enrollment at the school. All of the

schools included in the NWLC target districts allegedly have double-

digit participation gaps and fail to satisfy prong one.

The second prong, history and continuing practice of program

expansion, requires that a school demonstrate a recent history and

ongoing pattern of expanding participation opportunities for girls,

a criterion with which the NWLC target districts are allegedly failing

to comply because each purportedly exhibits a trend towards declining

opportunities for girls.

The third prong, full and effective accommodation, requires that

a school demonstrate that it has “maxed out” its sports offerings for

girls and that there is no unmet interest among the girls enrolled at

the school, a criterion with which the NWLC named districts are allegedly

failing to comply because each purportedly offers fewer

sports for girls than are sanctioned by the activities association governing

high school sports in its home state.

The Oregon Complaints

The OCR collects data on education and civil rights issues

through its Civil Rights Data Collection (CRDC) system, the purpose
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of which is to provide information relevant to evaluating whether

the nation’s public schools are fulfilling their obligations under federal

laws such as Title IX. The Oregon complaints, the full-text of

which may be found on the OCR’s Web site at www2.ed.gov/

about/offices/list/ocr, are based on CRDC data from 2004 and 2006

for the 100-plus target high schools, each of which allegedly has a

double-digit sports participation gap and purportedly fails to satisfy

any of the alternative compliance criteria provided by Title IX’s threeprong

test.

Representative of the filings in Oregon is the complaint against

South Eugene High School in the Eugene School District 4J. With regard

to Title IX’s prong-one substantial proportionality test, the complaint

states that “the 2006 participation gap of South Eugene High

School is 28.7 percentage points” and that “there are further indications

of erroneous or fictitious CRDC numbers that inflate girls

participation numbers that have also been padded with cheerleading

and dance activity numbers” (the OCR does not, to-date, permit

participants in cheerleading, dance or poms to be counted as

athletes for purposes of evaluating substantial proportionality).
With regard to prong-two’s history and continuing practice

measure, the complaint states that because of the increase in the

participation gap between 2004 and 2006 (from 24.1% to 28.7%),

“the District’s 2006 CRDC data also show increasing female participation

gaps at South Eugene High School, which is the opposite of

a history and continuing practice of program expansion.”

And with regard to prong-three’s full and effective accommodation

test, the complaint alleges that “information on the OSAA

state-sanctioned interscholastic sports not currently being offered

to girls at South Eugene High School indicates that the district is

unlikely to be able to demonstrate that it is fully and effectively

accommodating girls’ interests and abilities. OSAA athletic participation

records support a conclusion that there is a reasonable expectation

of competition in several girls’ sports that are not currently

offered by the district.”

The Washington Complaints

The OCR’s investigation of the Title IX complaints filed in Washington

state has taken a different course. Washington state law requires

each high school to annually conduct a Title IX self-audit and

submit the data to the Washington State Office of the Superintendent

of Public Instruction (WA OSPI) for review and implementation

of corrective measures.

In early May of 2011, the OCR decided that it would close its investigations

against the individual districts and schools in Washington

state and instead conduct a consolidated Title IX investigation

of the WA OSPI. In the press release announcing the move, the OCR

stated … it will investigate how WA OSPI ensures the accuracy of

the reports … and it will further examine how WA OSPI addresses

reports indicating that districts are not in compliance with Title IX.”

The OCR’s strategy in consolidating 125-plus complaints into a

single investigation is one of efficiency – to attempt to ensure that

state agencies such as the WA OSPI, with the power and resources

to continually monitor Title IX compliance by schools at the local

level, will in so doing improve the sports participation opportunities

available to girls in the state.

The Idaho Complaints

Like the Oregon complaints, the allegations in Idaho are based

on CRDC data from 2004 and 2006 indicating that the named

schools fail to satisfy the three-prong test because all have doubledigit

sports participation gaps that have increased over time and all

fail to offer sports sanctioned by the state athletic association in

which there is an interest among the female enrollment at the

schools. And similar to the Oregon complaints, many of the Idaho

complaints include allegations that schools are attempting to inflate

their participation numbers by counting cheerleading and dance

participants in violation of OCR policy. The full-text of the complaints

– 600 pages total – is available at http://kbcibim.s3.amazonaws.

com/Idaho_TitleIX_Complaints.pdf.

Lessons To Be Learned

Historically, most Title IX complaints were filed by student-athletes,

parents or coaches based on sports disparities between girls

and boys related to what the OCR designates as “the other athletic

benefits and opportunities that accompany sports participation” –

a category that includes items such as equipment, uniforms, facilities,

locker rooms, quality of coaching, travel, scheduling of practices

and contests, and other program resources.

Typically, the analysis of three-prong test issues and sports participation

ratios would be conducted by the OCR during an investigation,

but numerical participation gaps were not the factor that

initially created a perception of inequity by student-athletes, parents

or coaches and led to the filing of a Title IX complaint.

Recently, however, a trend has emerged in which advocacy

groups are filing mass complaints against large numbers of districts

and schools based solely on numerical participation analysis and,

therefore, it is imperative that school administrators have a thorough

understanding of the three-prong test, annually conduct selfaudits

of their schools to monitor all three-prong test issues, and

take any corrective measures necessary to add meaningful and

legally acceptable sports participation opportunities for girls. Only

through the use of such proactive strategies can a school minimize

the risk of being included in a mass filing of Title IX complaints by

an advocacy group. 

Lee Green is an attorney and a professor at Baker University in Baldwin City, Kansas,

where he teaches courses in sports law, business law and constitutional law. He is a

member of the High School Today Publications Committee. He may be contacted at
